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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

9 RENOWN HEAL TH, INC., a Nevada corporation, 

10 

11 vs. 

. Plaintiff, 

12 DAVID DeVALK, an individual, 

13 

14 

Defendant. 

* * * 

Case No. CV12-02220 

Dept. No. 6 

15 RECOMMENDATION FOR ORDER 

16 In an email sent on August 16, 2013, Defendant's counsel informed Plaintiff's counsel, inter 

17 alia, that he intended to depose David Line.1 Mr. Line has served as Chairman of Plaintiff's Board of 

18 Directors for approximately four years. In or around April 2013, he was appointed to serve as 

19 Plaintiffs Interim President. In a response email sent on August 19, 2013, Plaintiff's counsel asked 

20 Defendant's counsel to explain why he wanted to depose Mr. Line. Later that day, Defendant's 

21 counsel responded with an email stating that "[a]s to David Line, he can certainly be required to 

22 testify regarding the elements of the injunctive relief his company is attempting to foist on· Mr. 

23 DeValk. 11 

24 The following day, ~laintiffs counsel sent an email to Defendant's counsel objecting to "your 

25 intended apex deposition of David Line." Plaintiffs counsel asserted that Mr. Line "does not have 

26 
1 The background of this action Is set forth in greater detail In previous decisions of the Court. 
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1 any first-hand knowledge of the facts at issue in this case, and there are other less intrusive 

2 discovery methods available to you." The email included citations to supporting authority. In an 

3 email sent on August 21, 2013, Defendant's counsel stated that 11[w]e will be sending out [deposition] 

4 notices for the week of October 7, including one for David Line, a person with direct knowledge 

5 about important facts of this case." 

6 On August 27, 201~, Defendant served Plaintiff with a notice informing it that Defendant 

7 would take the deposition of Mr. Line on October 7, 2013. In a letter emailed to Defendant's counsel 

8 on September 3, 2013, Plaintiff's counsel reiterated its objections to the deposition of Mr. Line, and 

9 included citations to supporting authorities. Counsel also agreed to discuss this matter further. 

10 Thereafter, counsel for both sides conferred by telephone and in person, but they were unable to 

11 resolve this dispute. 

12 On September 13, 2013, Plaintiff filed Plaintiffs Motion for Protective Order Precluding Apex 

13 Deposition. Plaintiff observes that Mr. Line is its highest-ranking corporate officer, and it asserts that 

14 he has no first-hand knowledge of, or personal involvement in, the relevant facts at issue in this 

15 case. Plaintiff also contends that any relevant information that has been imparted to Mr. Line can be 
. 

16 obtained from other sources. Defendant filed his Opposition to Renown's Motion for Protective 

17 Order Precluding Apex Deposition on September 24, 2013, arguing that Mr. Line has direct personal 

18 knowledge of factual information relevant to this case. Defendant also maintains that no other 

19 witnesses still employed by Plaintiff have equal or better access to the relevant facts. Plaintiff's 

20 Reply in Support of P/ainti~s Motion for Protective Order Precluding Apex Deposition was filed on 

21 September 26, 2013. Pursuant to an Order Shortening Time entered on September 18, 2013, the 

22 motion is now deemed submitted. 

23 As a general rule, "[a] party may take the testimony of any person, including a party, by 

24 deposition upon oral examination without leave of court." See NRCP 30(a)(1) (emphasis added). A 

25 party served with a proper deposition notice generally is obligated to appear and testify as set forth 

26 in that notice, unless it obtains an agreement or order to the contrary. Of necessity, corporations are 
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1 deposed through their corporate representatives. For purposes of depositions, an officer, director, 

2 or managing agent is deemed a corporate representative. See id. 32(a)(2) (deposition testimony of 

3 officer, director, or managing agent may be used by an adverse party for any purpose); see also BA 

4 Charles A. Wright et al., Federal Practice and Procedure§ 2103, at 480 & n.44 (3d ed. 2010 & 

5 Supp. 2013) [hereinafter Wright] ("the corporation is responsible for producing its officers, managing 

6 agents, and directors if notice is given; a subpoena for their attendance is unnecessary"). Thus, the 

7 party seeking deposition testimony may request that a specific officer, director, or managing agent 

8 be produced for a deposition examination.2 See. e.g., Resort Props. of Am. v. El-Ad Props. N.Y. 

9 LLC, No. 0207-CV-00964-LRH-RJ, 2008 WL 2741131, at *2 (D. Nev. Jul. 10, 2008); United States v. 

10 Afram Lines CUSA). Ltd., 159 F.R.D. 408, 413 (S.D.N.Y. 1994). Indeed, NRCP 37(d) makes clear 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

that if an officer, director, or managing agent of a corporate party fails to appear for a properly 

noticed deposition, the court may impose sanctions directly against the corporation. See Riverside 

Casino Corp. v. J.W. Brewer Co., 80 Nev. 153, 155-57, 390 P.2d 232, 233-34 (1964). 

From time to time, a litigant will seek deposition testimony directly from one or more of a 

corporate opponent's highest executive officers (e.g., chief executive officer, president, etc.)-a so

called "apex deposition." No Nevada authority prohibits such an examination, and courts have 

consistently held that a corporate officer's busy schedule, by itself, is not sufficient to warrant the 

issuance of an order precluding a deposition of that officer. See. e.g., General Star lndem. Co. v. 

Platinum lndem. Ltd., 210 F.R.D. 80, 83 (S.D.N.Y. 2002). Unfortunately, some litigants abuse the 

deposition process. They seek the deposition of a high-ranking executive merely to harass the 

2 Of course, a litigant who seeks a corporate party's deposition testimony may proceed in two ways. The 
preferred method for deposing a corporation Is through the procedure set forth at NRCP 30(b)(6), which requires the 
corporation to provide a representative to testify on Its behalf with regard to stated subject areas. See Folwell v. 
Hernandez, 210 F.R.D. 169, 173 (M.D.N.C. 2002); accord Coulterv. Daniels, No. 3:07CV00166DJS, 2009 WL 1099006, at 
*3 (0. Conn. Apr. 23, 2009). However, Rule 30(b)(6) Is not the exclusive means of obtaining a corporation's deposition. 
Generally, a party is free to serve a deposition notice In which that party names a specific individual-in his or her capacity 
as a corporate officer, director, or managing agent-to provide deposition testimony on behalf of the corporation. See 
NRCP 30(b)(6) ("[t]his subdivision (b)(6) does not preclude taking a deposition by any other procedure authorized in these 
rules"). The parties might also wish to note that when a litigant seeks the deposition of a specific corporate officer, director, 
or managing agent, then the deposition notice generally must identify the deponent in that capacity. See. e.g., El Saito. 
S.A. v. PSG Co., 444 F.2d 477, 484 (9th Cir. 1971). Only then will the corporation be subject to sanctions if the Individual 
falls to appear for the deposition. See id. Further, if the deposition notice falls to designate the Individual in his or her 
corporate capacity and that individual is not a party In the action, then that Individual cannot be sanctioned for his or her 
failure to appear, unless he or she was also served with a proper deposition subpoena. See NRCP 37{d); see also. e.g., 
Id. 30(a)(1) (attendance of nonparty witness at deposition is compelled by subpoena); El Saito, 444 F.2d at 484. 
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1 corporation, rather than in a good faith effort to obtain relevant information. While corporate 

2 executives are by no means immune from discovery! a court certainly may consider the possibility of 

3 harassment and the potential disruption of business in deciding whether to allow the deposition of a 

4 high-ranking corporate executive selected by the opposition. 

5 Indeed, the apex deposition rule adopted by some courts is merely a specialized application 

6 of the rule authorizing protective orders. See NRCP 26(c). As with any request for a protective 

7 order, the party seeking to preclude an apex deposition has the burden of establishing good cause 

8 for an order precluding that deposition. See. e.g., Staton Holdings. Inc. v. Russell Athletic. lnc. 1 Civil 

9 Action No. 3:09-CV-0419-D, 2010 WL 1372479, at *2 (N.D. Tex. Apr. 7, 2010). The existence of 

10 good cause is a factual matter to be determined from the nature and character of the information 

11 sought weighed in the balance of the factual issues involved in each action. See Glick v. McKesson 

12 & Robbins. Inc., 10 F.R.D. 477, 479 0Af.D. Mo. 1950). 

13 Without question, courts have issued decisions in which high-ranking corporate executives 

14 were relieved from having to appear at deposition examinations. But those cases "stop well short of 

15 establishing a rigid rule applicable in all cases." See In re Bridgestone/Firestone. Inc .. Tires Prods., 

16 205 F.R.D. 535, 536 (S.D. Ind. 2002). As explained above, a corporate executive generally must 

17 present some evidentiary basis-apart from the mere fact that he or she is a high-ranking corporate 

18 executive-before a court will issue a protective order relieving that individual from the obligation of 

19 appearing for a deposition examination. See. e.g., Thomas v. lnt'I Bus. Machs., 48 F.3d 478, 483 

20 (10th Cir. 1995) (corporate board chairman provided affidavit concerning his lack of personal 

21 knowledge about specific s,ubjects at issue in the lawsuit). ldeally1 an affidavit (or sworn declaration) 

22 will present averments sufficient to support a finding that the executive lacks knowledge of relevant 

23 facts, and also that the examination will be disruptive to the organization, that other corporate 

24 officers or managing agents would be better able to provide the desired information, or that the 

25 examination is sought solely for purposes of harassment. See Haber v. ASN 50th St.. LLC, 272 

26 F.R.D. 377, 382-83 (S.D.N.'Y. 2011). 
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1 Jn support of this motion, Plaintiff offers the declaration of Mr. Line, who avers that he has 

2 "only general, secondhand ·knowledge of the facts at issue in this dispute based upon what 

3 Renown's counsel has conveyed to me in the course of their representation of Renown." He 

4 specifically denies any personal involvement in the facts giving rise to Plaintiff's claims, Defendant's 

5 defenses, or any other material facts encompassed by Plaintiff's motion for preliminary injunction. 

6 He likewise denies any first-hand knowledge of, or participation in, "the negotiation, execution, 

7 approval, or any aspect of the Agreement between Mr. DeValk and Renown"; "any relevant events 

8 leading up to the time that Mr. DeValk left Renown's employ"; or "any relevant events that have 

9 occurred thereafter." Significantly, he denies any interaction with Defendant while Defendant was 

1 O employed by Plaintiff: 11[T)o the best of my knowledge, the first and only time I met or had any 

11 interaction with Mr. DeValk-was during the Parties' unsuccessful settlement conference held in this 

12 matter on or about April 24, 2013." The Court also observes that Plaintiff has not identified Mr. Line 

13 as a witness that it may use at the preliminary injunction hearing. 

14 In contrast, as stated above, Defendant maintains that Mr. Line "has direct personal 

15 knowledge of factual information relevant to this case." However, no evidence has been offered with 

16 Defendant's opposition to support that statement. For example, Defendant has not provided the 

17 Court with any relevant documents authored or signed by Mr. Line, nor does he cite any testimony 

18 from other witnesses implicating Mr. Line in any relevant events. The fact that Mr. Line is Chairman 

19 of Plaintiff's Board of Directors and its Interim President does not, by itself, establish personal 

20 knowledge of or involvement in any relevant events. The same is true with regard to Mr. Line's 

21 appearance at the settlement conference in this case. In civil actions, corporate parties often will 

22 send representatives to settlement conferences who were not personally involved in the relevant 

23 events, and who gained whatever knowledge they possess from other sources (including the 

24 corporation's attorneys). Defendant also emphasizes that Mr. Line has been Plaintiff's "media 

25 spokesman about the cardiology debacle and management shakeup." But designation as a media 

26 spokesperson does not establish personal knowledge of or involvement in relevant events. 
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1 Defendant also argues that Mr. Line must have first-hand knowledge of certain facts by. virtue 

2 of beirig a member of the Board of Directors: 

3 [B]ecause it is the board of directors that sets policy for a company, Mr. Line has 
firsthand knowledge only a board member would have, including: (i) if and why 

4 Renown uses non-competition covenants, when none of the other area hospitals do 
so, {ii) why and what factors are involved when Renown chooses in any particular 

5 case whether to bring litigation to enforce the covenant, (iii) how were these policies 
implemented in connection with DeValk, (iv) what irreparable harm, if any, has 

6 Renown suffered a~ a result of DeValk's departure, (v) if and how the public interest 
is served by enforcement of non-competition covenants in this context, (vi) what 

7 legitimate business interests are supposedly served through enforcement of the 
De Valk covenant, (vii) was the board fully informed of the facts underlying this 

8 lawsuit, {viii) what information did the board rely upon in formulating its policies, and 
(ix) who were the lawyers that deceived the board with respect to the cardiology 

9 transactions. 

10 No evidence has been presented to show that Plaintiffs Board of Directors established a policy that 

11 Plaintiff would use non-competition covenants; that it articulated factors to be considered in 

12 determining whether to bring litigation on a non-competition covenant; or that it determined how the 

13 corporation's policies would be implemented in connection with Defendant. Board members would 

14 not necessarily know of specific irreparable harm suffered by Plaintiff due to Defendant's acts, or 

15 how its business interests and the public interest are served by enforcement of this non-competition 

16 covenant. In any event, some other officer or managing agent of Plaintiff-for example, someone 

17 within its human resources department-might very well have information on these questions. 

18 In addition, the merits of Plaintiff's motion for preliminary injunction, and this litigation 

19 generally. do not depend on the extent of the Board's knowledge of underlying facts. The relevance 

20 and significance of "who w~re the lawyers that deceived the board with respect to the cardiology 

21 transactions" is also not apparent. The desire to learn "what information did the board rely upon in 

22 formulating its policies" is far too broad to support a request to depose the Chairman of Plaintiff's 

23 Board of Directors, especially since Defendant has not established that any relevant corporate policy 

24 was established by the Board of Directors. Further, Defendant does not argue or suggest that 

25 Plaintiff intends to use Mr. Line as a witness in this case, a fact that also militates against allowing 

26 his deposition at this time. 
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1 Defendant correctly observes that a prohibition against the taking of a deposition altogether 
~ 

2 is very unusual and, absent extraordinary circumstances, such an order would likely be in error. 

3 See. e.g., Salter v. Upjohn Co., 593 F.2d 649, 651 (5th Cir. 1979); Investment Props. lnt'I v. IOS. 

4 Ltd., 459 F.2d 705, 708 (2d Cir. 1972); Jennings v. Family Mgmt., 201 F.R.D. 272, 275 (D.D.C. 

5 2001); see also Naftchi v. New York Univ. Med. Ctr., 172 F.R.D. 130, 132 (S.D.N.Y. 1997) ("it is 

6 exceedingly difficult to dem~onstrate an appropriate basis for an order barring the taking of a 

7 deposition"); see generally SA Wright§ 2037, at 169-71 & n.5 (3d ed. 2010). Moreover, bare 

8 statements by the proposed deponent that he or she lacks knowledge of relevant facts are usually 

9 unpersuasive; the party seeking deposition testimony generally would be entitled to test that 

10 assertion. See Lexington Ins. Co. v. Sentrv Select Ins. Co., No. 1:08-cv-1539 LJO GSA, 2009 WL 

11 4885173, at *6 (E.D. Cal. Dec. 17, 2009). But Mr. Line does not merely disavow knowledge of 

12 relevant facts-he expressly disclaims any involvement in relevant events or any interaction with 

13 Defendant (until the settlement conference in this case). As stated above, Defendant has not 

14 provided the Court with any relevant documents or witness testimony to refute Mr. Line's averments. 

15 Of course, the fact that a deponent lacks "first-hand knowledge'' would not necessarily 
. 

16 preclude a deposition of that individual in all cases. By deposing that person, the examining party 

17 might learn the source or sources of that person's knowledge, which ultimately could lead to 

18 admissible evidence. A major problem for Defendant in connection with this motion, however, is that 

19 other individuals within Plaintiff's organization are reasonably likely to possess the desired first-hand 

20 knowledge, or they might possess the same second-hand information as Mr. Line. In either 

21 circumstance, depositions of those other individuals arguably would obviate Mr. Line's deposition. 

22 As explained above, Plaintiff has presented evidence that Mr. Line had no personal 

23 knowledge of or involvement in relevant events, and that he had no interaction with Defendant until 

24 the settlement conference. Absent any evidence to the contrary, or some indication that Mr. Line will 

25 be used as a witness in this case by Plaintiff, the Court finds that Plaintiff has shown good cause for 

26 issuance of the requested protective order. Therefore, Defendant is not entitled to depose Mr. Line 
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1 at this time. Although the Court does not rule out the possibility that a deposition of Mr. Line might 

2 be permitted in the future, Defendant must first, at a minimum, attempt to obtain the desired 

3 information from sources that are more accessible, and that are more likely to possess the desired 

4 information {e.g., through a deposition pursuant to NRCP 30{b)(6)).3 

5 ACCORDINGLY, Plaintiff's Motion for Protective Order Precluding Apex Deposition should 

6 be GRANTED. 

7 IT SHOULD, THEREFORE, BE ORDERED that the deposition of David Line scheduled for 

8 October 7, 2013 is vacated, and Defendant is not permitted to depose Mr. Line in this action except 

9 with leave of court. 

10 DATED: This 1st day of October, 2013. 

11 
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26 

3 In its opposition, Defendant states that he "is at a complete loss to identify anyone other than Mr. Line who can 
speak for Renown on these matters." Of course, the purpose of an NRCP 30(b)(6) deposition is to shift that burden to the 
corporate party. If requested to do so, the corporation would be obligated to designate and adequately prepare one or 
more witnesses to testify on its behalf regarding the subject areas identified in the deposition notice. Defendant also 
observes that "it is telling that Renown does not name anyone who might possess this information as an alternative to Mr. 
Line." But Plaintiff has no obligation to identify alternative Individuals at this time, absent service of an NRCP 30(b)(6) 
deposition notice or other discovery requests that seek such information. Indeed, Plaintiff maintains that some of the 
proposed areas of inquiry regarding Mr. Line are "wholly irrelevant." Moreover, in written communications preceding this 
motion, Defendant did not request Identification of any alternative witnesses, or Indicate that he would be willing to vacate 
Mr. Line's deposition in exchange for testimony from some other witness identified by Plaintiff. Rather, Defendant has at 
all times insisted that he is entitled to depose Mr. Line. 
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1 CERTIFICATE OF SERVICE 

2 CASE NO. CV12-02220 

3 I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the STATE 

4 OF NEVADA, COUNTY OF WASHOE; that on the l S;tday of October, 2013, I electronically filed 

5 the RECOMMENDATION FOR ORDER with the Clerk of the Court by using the ECF system. 

6 I further certify that J transmitted a true and correct copy of the foregoing document by the 

7 method( s) noted below: 

8 Electronically filed with the Clerk of the Court by using the ECF system which will send a 

9 notice of electronic filing to the following: 

10 ANTHONY HALL, ESQ. for RENOWN HEALTH, INC. 

11 RICO CORDOVA, ESQ. for RENOWN HEALTH, INC. 

12 DAVID McELROY, ESQ. for DAVID DeVALK 

13 

14 Deposited in the Washoe County mailing system for postage and mailing with the United 

15 States Postal Service in Reno, Nevada: 

16 C. Thomas Burton, Jr., Esq. 
Burton, Bartlett & Glogovac 

17 50 W. Liberty St., Ste. 700 
Reno, NV 89501-1947 
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