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Joey Orduna Hastings 

Clerk of the Court 
Transaction # 4556828 

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

DZIDEFO MENSAH, INC., a Nevada 
corporation, 

Plaintiff, . 

v. 

PROTECTIVE INSURANCE COMPANY, 
an Indiana corporation; SEABURY & 
SMITH, a Delaware corporation; FEDEX 
GROUND PACKAGE SYSTEM INC., a 
Delaware corporation; CORVEL 
ENTERPRISE COMP, INC. a Nevada 
corporation; CORVEL ENTERPRISE 
COMP., a Delaware corporation; DOES 1-
XXX, and ABC CORPORATIONS A-Z, 

Defendants. 

Case No. CV13-01964 

. Department No.: D4 

ORDER 

20 On September 5, 2013, Plaintiff Dzidefo Mensah, Inc. (hereinafter, "Mensah, Inc."), by 

21 and through its attorney, William R. Ginn, Esq. of Leverty & Associates, filed a Complaint. On 

22 October 4, 2013, Defendant CorV el Enterprise Comp, Inc. (hereinafter, "CorVel"), by and through 

23 its attorney, Jeffery R. Albregts, Esq. of Cotton, Driggs, Walch, Holley, Woloson & Thompson, 

24 filed Motion to Dismiss for Failure to State a Claim Upon Which Relief Can Be Granted. On 

25 October 18, 2013, Defendant FedEx Ground Package System, Inc., (hereinafter, "FedEx") by and 

26 through its attorneys, Rick D. Roskelley, Esq., Noel E. Eidsmore, Esq. and Sandra Ketner, Esq. of 

27 Littler Mendelson, P.C., filed Defendant's Motion to Dismiss. On October 30, 2013, CorVel filed 



Defendant Cor Ve/ Corporations' Joinder in FedEx Ground's Motion to Dismiss. On October 31, 

2 2013, Defendant Seabury & Smith, Inc., (hereinafter, ~'Seabury'') by and through its attorneys, 

3 Kirk C. Johnson, Esq. and Richard C. Williamson, Esq. of Robertson, Johnson, Miller & 

4 Williamson, filed Defendant Seabury & Smith, Inc. 's Motion to Dismiss. 

5 On November 1, 2013, Defendant Protective Insurance Company (hereinafter, 

6 "Protective"), by and through its attorneys, J. Stephen Peek, Esq. and J. Robert Smith, Esq. of 

7 Holland & Hart and Aidan M. McCormack, Esq. and Cyril E. Smith, Esq. of DLA Piper LLP, filed 

8 Protective Insurance Company's Motion to Dismiss for Failure to State a Claim Upon Which 

9 Relief Can Be Granted. On November 4, 2013, Plaintiff Mensah, Inc., filed its Opposition to 

10 . Cor Ve/ Enterprise CQmp, Inc. 's Motion to Pis miss. On Novemb.er 7, 2013, Defendant. Seabury 

11 filed its Joinder in FedEx's Motion to Dismiss. On November 7, 2013, Plaintiff Mensah, Inc., 

12 filed its Opposition to FedEx Ground Package System, Inc. 's Motion to Dismiss for Failure to 

13 State a Claim. On November 7, 2013, Defendant Seabury & Smith, Inc. filed Defendant Seabury 

14 & Smith, Inc. 's Joinder in Motion to Dismiss. 

15 On November 12, 2013, Defendant CorVel filed Defendant CorVel Corporations' Joinder 
. . 

16 in Defendant Protective Insurance Company's Motion to Dismiss for Failure to State a Claim 

17 Upon Which Relief Can Be Granted. On November 18, 2013, Defendant FedEx filed its Reply in 

18 support of its Motion to Dismiss. Also on November 18, 2013, Mensah, Inc., filed its Opposition 

19 to Seabury & Smith, Inc. 's Motion to Dismiss and its Opposition to Joinders Filed by CorVel 

20 Defendants and Seabury & Smith. On November 19, 2013, Defendant CorVel filed its Reply in 

21 support of its Motion to Dismiss, and Plaintiff Mensah, Inc. filed its Opposition to Protective 

22 Insurance Company's Motion to Dismiss. 

23 On December 2, 2013, Seabury filed its Reply to Plaintiffs Opposition to Joinder and its 

24 Reply in support ofits Motion to Dismiss. On December 9, 2013, Protective Insurance Company's 

25 Reply in Support of its Motion to Dismiss was filed. December 13, 2013, Defendant CorVel filed 

26 Ill 

27 
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its Joinder to Defendanl Seabury & Smith's Reply lo Plaintiff's Opposition 10 Joinder. 1 On 

December 17, 2013, Defendant Protective submitted its motion for the Court's consideration. 

On January 16, 2014, FedEx's Motion to Dismiss was submitted for the Court's 

consideration. On January 17, 2014, Seabury submitted its Motion to Dismiss for the Court's 

consideration, and Protective filed a Request for Oral Argument on its Motion to Dismiss. On 

January 22, 2014, CorVel filed a Request for Oral Arguments on its Motion to Dismiss. Oral 

arguments were heard on all four Motions to Dismiss on April 11, 2014, and the matters were 

submitted to the Court. 

Pursuant to NRCP 12(b)(5), "[a] complaint will not be dismissed for failure to state a claim 

unless it appears beyond a doubt that the plaintiff could prove no set.of facts which, if accepted by 

the trier of fact, would entitle him to relief." Breliant v. Perferred Equities Corp., 109 Nev. 842, 

858 (1993) (citations omitted). All factual allegations of the complaint must be accepted as true. 

Capital Mortgage Holding v. H~ 101 Nev. 314, 315 (1985). In deciding a Motion to Dismiss 

pursuant to NRCP 12(b)(5), the Court "must construe the pleading liberally and draw every fair 

intendment in favor of the [non-moving party]." Vacation Village. Inc. v. Hitachi America. Ltd., 
. . 

110 Nev. 481,484 (1994). Nevada is a notice pleading state, but the complaint must set forth 

sufficient facts to establish all necessary elements of claim for relief so that the adverse party has 

adequate notice of the nature of the claim and the relief sought." Hay v. Hay, 100 Nev. 196 (1984). 

The test to determine whether the allegations in the complaint are sufficient to assert a claim is 

"whether the allegations give fair notice of the nature and basis of a legally sufficient claim and 

the relief requested." Ravera v. City of Reno, 100 Nev. 68, 70 (1984). 

All four defendants filed their motions to dismiss under NRCP 12(b)(5), failure to state a 

claim upon which relief can be granted. Mensah, Inc. argues that each claim contains the necessary 

facts to survive a motion to dismiss. 

1 Granting a party's request to join a motion is a procedural tool within the Court's discretion. 
See, Havas v. Bank ofNevada, 96 Nev. 567, 568 (1980). The Court grants the pending requests 
for joinder as they pertain to the relevant claims in the respective motions. 
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1 The Court initially looks at the issue of standing. The parties agree that Dzidefo Mensah, 

2 the individual,. (hereinafter, u.Mr. Mensah") and Mensah, Inc., the company, are two distinct 

3 entities. Defendants allege that the claims are not a viable means for relief in the manner that they 

4 are p1ed, because they seek recovery for workers' compensation that was denied to Mr. Mensah, 

S who is not a named party in this action. Mensah, Inc. argues that the company is alleging its own 

6 claims based on the denial of the workers' compensation claim. 

7 A party has standing to assert only its own rights and cannot raise the claims of a third 

8 party not before the court. NRCP 17(a); Beazer Homes Holding Cotp. v. Dist. Ct., 128 Nev. Adv. 

9 Op. 66 (2012). Mr. Mensah and Mensah, Inc. are two distinct entities, as a result Mensah, Inc., 

10 caI)llOt bring claims for Mr. Mensah's failure. to recover based on the workers' compensation 

11 policy. Generally, if a workers' compensation plan pays an injured employee, the employer is 

12 insulated from liability. See Oliver v. Barrick Goldstrike Mines., 111 Nev. 1338, 1342 (1995). 

13 However, the workers' compensation statutes require that an employer "provide and secure 

14 compensation for injured employees". Id. In this case, Mensah, Inc. failed to provide and secure 

15 compensation to its sole employee by compensating him in dividends and not paying a salary, 

16 which arguably impeded his ability to prove his wages when he sought to recover under the 

17 workers' compensation plan. Mensah, Inc. could potentially have been liable to Mr. Mensah if its 

18 business practices caused Mr. Mensah to be denied workers' compensation. If Mr. Mensah had 

19 name Mensah, Inc. as a defendant for its failure to pay him a wage, and received a judgment against 

20 Mensah, Inc., then Mensah, Inc. would have suffered damages from Mr. Mensah's denial of 

21 workers' compensation. A judgment against Mensah, Inc. would have created standing for 

22 Mensah, Inc. to sue the present defendants for its loss. However, Mr. Mensah has exhausted his 

23 administrative remedies available under NRS 616C.370 and did not seek to recover from Mensah, 

24 Inc .. Therefore, the Court finds that Mensah, Inc. does not have standing for the claims alleged as 

25 a result of the actual administration of the workers' compensation claim. This includes the twelfth 

26 claim of relief, breach of Nevada insurance laws and the thirteenth claim for relief: negligenc.e 

27 alleged against CorVel. 

4 



1 Mensah, Inc. also argues that it has standing in this action because it suffered damages 

2 directly as a result of Mr. Mensah's inability to recover workers' compensation.· Mensah, Inc. 

3 argues that defendants were aware that Mr. Mensah was the sole employee of Mensah, Inc., and 

4 that the denial of benefits would directly result in Mensah, Inc.' s inability to pay for the continued 

5 operations of the company, resulting in the sale of the FedEx route. The defendants argue that the 

6 harm was unforeseeable. In U. S. Fid. & Guar. Co. v. Peterson, the Court adopted a rule that 

7 allows recovery of consequential damages where there has been a showing of bad faith by the 

8 insurer resulting in the failure to pay out valid claims. U.S. Fid. & Guar. Co. v. Peterson, 91 Nev. 

9 617, 619-20(1975).2 Mensah, Inc. alleges that the defendants acted in bad faith, or with intentional 

10 misqonduct by failing to a~vise Mensah, Inc. on. the proper insurance ~verage needed to prQtect 

11 the company and its sole employee. The Court finds that Mensah, Inc. can prove a set of facts that 

12 supports bad faith conduct causing Mensah, lnc.'s insolvency. Therefore, Mensah, Inc. has 

13 standing to pursue the remaining twelve claims. 

14 The Court first considers the claims for negligence, negligent misrepresentation, and 

15 negligent training supervision, and retention. "The well-established common law rule is that absent 

16 privity of contract or an injury to person or property, a plaintiff may not recover in negligence for 

17 economic loss." Local Joint Executive Bd. of Las Vegas. Culinary Workers Union. Local No. 226 

18 v. Stem, 98 Nev. 409, 410-11 (1982). However, the Courts have created exceptions to this rule, 

19 including claims for negligent misrepresentation and professional negligence actions against 

20 insurance brokers. Terracon Consultants W .. Inc. v. Mandalay Resort Gtp .• 125 Nev. 66, 75 

21 (2009). 

22 The Court finds that the Complaint alleges that Protective and Mensah, Inc. are in privity 

23 of contract. Therefore the economic source rule does not apply to these parties. Mensah Inc. has 

24 alleged that Protective negligently trained its employees and provided Mensah, Inc. with 

25 

26 

27 

2 In U.S. Fid. & Guar. Co. v. Peterson, the insurer was aware that the pending payment 
was instrumental in the viability of the company and the Court determined that the insurer acted 
in bad faith by not paying the valid claim. U. S. Fid. & Guar. Co. v. Peterson, 91 Nev. at 619-20 
(1975). 
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1 misinformation causing it to purchase an insurance policy that did not meet its needs. This set of 

2 facts was properly pied and may permit recovery for negligence and negligent hiring. Therefore, 

3 the negligence claims against Protective will not be dismissed. 

4 Similarly, Mensah, Inc. alleges that Seabury is the FedEx Contract Home Distributer, and 

5 as such the Court finds that Mensah, Inc. has alleged a set of facts that may render Seabury a 

6 broker, which also allows Mensah, Inc. to recover against Seabury under a negligence theory as 

7 an exception to the economic source rule. Therefore the negligence claim against Seabury is not 

8 barred. Mensah, Inc. has pied sufficient facts to support a claim that Seabury negligently provided 

9 misinformation about the insurance plan that Mensah, Inc. was purchasing. Therefore, the 

10 negligence claims ag~nst Seabury will not be dismissed. 

11 However, the negligence claims against FedEx and CorVel do not fall into one of these 

12 exceptions to the economic source rule. The Court finds that Mensah, Inc. has not alleged any facts 

13 that indicate that it suffered personal hann or property damage. Therefore, the economic loss rule 

14 requires the dismissal of the negligence claims against FedEx and Carvel. 

15 The Court next considers the breach of fiduciary duty claim. "A confidential relationship 

16 may arise by reason of kinship or professional, business, or social relationships between the 

17 parties." Perrv v. Jordan, 111 Nev. 943, 947 (1995). "When a confidential relationship exists, the 

18 person in whom the special trust is placed owes a duty to the other party similar to the duty of a 

19 fiduciary, requiring the person to act in good faith and with due regard to the interests of the other 

20 party." Id. The Complaint alleges the Mensah, Inc. had trust and confidence in Seabury. It asserts 

21 that Seabury failed to inform Mensah, Inc. as to the proper coverage that it should obtain to protect 

22 its business, and that Mensah, Inc. relied on this misinformation and was damaged as a result. The 

23 Court finds that Mensah, Inc. has plead sufficient facts to support a claim for breach of fiduciary 

24 duty against Seabury. 

25 The Court also considers the fraud claims. Fraud claims must be plead with particularity, 

26 including "the time, the place, the identity of the parties involved, and the nature of the fraud or 

27 mistake." Brown v. Kellar, 97 Nev. 582, 583-84 (1981). The defendants argue that the Complaint 

6 



· does not allege the fraud claims (fraudulent misrepresentation, and fraudulent concealment and 

2 deceptive trade practices) with the necessary particularity. A review of the record indicates that 

3 the fraud claims are related to the issuance of the workers' compensation insurance policy, and 

4 statements made by the parties indicating that the policy was the appropriate coverage for Mensah, 

5 Inc. 

6 The Court finds that the Complaint provides the necessary particularity with respect to 

7 Seabury. Specifically, Mensah, Inc. appropriately alleges that a phone call was made in November 

8 2012, by Mr. Mensah to a number provided by FedEx. Mr. Mensah called on behalf of Mensah, 

9 Inc. and spoke with an individual who identified himself or herself as the specialist in providing 

10 the best coverage for jndependent service providers. During that conversation, Mensah, Inc. 

11 alleges that the coverage provider stated that the insurance plan provided "full protection" and the 

12 ''best coverage." The Court finds that these details meet the particularity requirements. In contrast, 

13 the fraud claims alleged against FedEx and Protective lack the necessary specificity as to time, 

14 place and identity of the parties. Instead, those claims are alleged in general language and do not 

15 reference conversations with specific individuals, held at specific times, regarding alleged 

16 misconduct. However, sjnce Mensah, Inc. requested leave to amend jts Complaint during the oral 

17 arguments, the Court grants this request to allow the Complaint to be amended with the necessary 

18 particularity. 

19 The Court next considers the claim for tortious interference with a contract. In order to 

20 sustain a claim for tortious interference with a contract there must be 1) a valid and existing 

21 contract, (2) the defendant's knowledge of the contract, (3) intentional acts intended or designed 

22 to disrupt the contractual relationship, (4) actual disruption of the contract, and (5) resulting 

23 damage. J.J. Indus .• LLC v. Bennett, 119 Nev. 269, 71 P.3d 1264 (2003). Mensah, Inc. alleges 

24 that there was a valid contract between Mensah, Inc. and FedEx, and that Protective and CorVel 

25 knew of the contract, that they intended to disrupt this contract by denying the workers' 

26 compensation benefits, and that the Fed.Ex contract was disturbed. Mensah, Inc. alleges that it 

27 suffered damages when it was no longer able to financially support itself and it was forced to sell 

7 



the FedEx route. The Court finds that Mensah, Inc. has properly alleged a set of facts to establish 

. 2 all necessary elements of claim for relief; therefore, the motion to dismiss this claim is denied. 

3 Every contract has an implied covenant of good faith and fair dealing. Hilton Hotels Corp. 

4 v. Butch Lewis Prods., Inc., 107 Nev. 226, 232 (1991). Mensah, Inc. only brought claims for 

5 breach of fiduciary duty of good faith and fair dealing against Protective and CorVel. It argues that 

6 Mensah, Inc. and its employee had a legal right to benefits due under the insurance policy. In this 

7 claim, Mensah, Inc. alleges a number of actions, such as "failing to properly investigate the claim" 

8 and "misrepresenting that coverage may not exist", which resulted in the improper denial of the 

9 workers' compensation benefits. A review of the record indicates that Mensah, Inc. has plead a set 

I 0 of facts necessary to prop~rly prove a breach of the implied covenant of good faith and fair d~aling. 

11 Finally, the Court considers the fourteenth claim for relief, breach of contract alleged 

12 against CorVel. "Generally, an intended third-party beneficiary is bound by the terms ofa contract 

13 even if she is not a signatory. Whether an individual is an intended third-party beneficiary, 

14 however, depends on the parties' intent, 'gleaned from reading the contract as a whole in light of 

15 the circumstances under which it was entered.' " Canfora v. Coast Hotels & Casinos. Inc., 121 

16 Nev. 771, 779 (2005). The Court finds that Mensah Inc. has not alleged sufficient facts to support 

17 a claim for breach of contract against CorVel. 

18 Based on the foregoing, and good cause appearing, 

19 IT IS HEREBY ORDERED that as to Defendant PROTECTIVE INSURANCE 

20 COMPANY's Motion to Dismiss the twelfth claim for relief, breach of Nevada's insurance laws, 

21 is GRANTED, all other claims remain as to PROTECTIVE INSURANCE COMPANY. 

22 IT IS HEREBY ORDERED that Defendant SEABURY & SMITH, INC.'s Motion to 

23 Dismiss is DENIED, as to all claims. 

24 IT IS HEREBY ORDERED that as to Defendant FEDEX GROUND PACKAGE 

25 SYSTEM INC.'s Motion to Dismiss the first claim for negligence; third claim for negligent 

26 misrepresentation, and seventh claim for negligent training, supervision, and retention is 

27 GRANTED, all other claims remain as to FEDEX GROUND PACKAGE SYSTEM INC .. 
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IT IS HEREBY ORDERED that as to Defendants CORVEL ENTERPRISE COMP., INC., 

a Nevada Corporation and CORVEL·ENTERPRISE COMP., INC., a Delaware.Corporations' 

Motion to Dismiss the thirteenth claim for negligence and the fourteenth claim for breach of 

contract is GRANTED, all other claims remain as to CORVEL ENTERPRISE COMP., INC., a 

Nevada Corporation and CORVEL ENTERPRISE COMP., INC., a Delaware Corporation. 

IT IS HEREBY FURTHER ORDERED that as to claim four, fraudulent misrepresentation, 

and claim nine, fraudulent concealment and deceptive trade practices, Plaintiff, DZIDEFO 

MENSAH, INC. has twenty (20) days to file and serve an Amended Complaint alleging these 

claims with the necessary particularity. 

. IT IS HEREBY FURTHER ORDERED that Defendants FEDEX GROUND PACKAGE 

SYSTEM INC.'s and PROTECTIVE INSURANCE COMPANY's Motions to Dismiss as they 

pertain to claim four, fraudulent misrepresentation, and claim nine, fraudulent concealment and 
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